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Overview of Estate Planning 

This very general overview is intended to help you begin to focus your thoughts on the disposition 
of your estate in the case of your individual or simultaneous deaths, and on your inability to handle your own 
affairs!  As unpleasant as all of this is, here is some basic, general information about California law to help 
you better understand the documents you might want to consider.  Do not interpret this as any kind of 
attempt to examine your individual and personal needs.

The most common form of “self-help” estate planning involves parents adding their childrens’ 
names onto title to their assets, i.e. bank accounts, homes, etc.  While this is an effective way to avoid 
probate, it is full of problems.  While you might not worry about your children using or taking your money, 
you might not have thought about your children getting into financial trouble, i.e., bankruptcy, credit card 
debt, judgments, divorce.  In those situations, your property might be be used to satisfy their obligations.  
So, joint ownership is not generally recommended by attorneys, but is done all of the time.

A “small estate” consists of less than $150,000.00 in personal property otherwise subject to 
probate, and no real property.  Personal property is everything other than real property, and includes your 
“stuff,” bank and investment accounts, business interests, etc.   Life insurance, pensions, qualified 
retirement accounts, jointly owned accounts, “transfer on death” accounts, etc. are not subject to probate, 
and are therefor not included in the $150,000.00 limit.  If an estate consists of under $150,000.00 in 
personal property, it can be passed by a Small Estate Affidavit, but only after forty (40) days after death.

For property which would be subject to probate, a Will allows you to designate someone to 
administer your estate under court supervision (the “executor”), identify to whom, how and when you want 
your estate distributed, and nominate guardians for your minor children.  A Will requires a probate or court 
proceeding to accomplish those things.  A Living Trust may allow you to avoid the expense and delay of a 
probate, and in some situations for married couples, it can help to reduce or avoid Federal Estate Taxes.  

The creation of any Trust requires three “people” - “trustors” who contribute the property to the 
Trust;  “trustees” who manage the Trust property; and “beneficiaries” who receive the benefit of the Trust.

In a typical Living Trust, an individual or a married or unmarried couple are the trustors and the 
trustees (so long as they are alive and able to manage the property), and the sole beneficiaries (they 
receive all of the benefits until they die, at which other named beneficiaries receive the benefits).

When other people serve as trustees of a Living Trust, they must account to the beneficiaries on a 
regular basis for their actions and the status of the property.  They are also entitled to compensation from 
the Living Trust for their services, on an annual basis.   That compensation is ordinary income to the 
trustee, for income tax purposes.

A simple Living Trust will best serve single people or couples who want to avoid probate, maintain 
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confidentiality about their estates, and whose estates do not exceed a total of over $11,400,000.00 in 2019, 
including all property changing hands as a result of their deaths, retirement and life insurance proceeds and 
all other assets.  That “exempt” amount increases by a “cost of living:” calculation every year.

For estates over $11,400,000.00 in 2018, a married couple can create a “Marital Deduction,” 
“ByPass” or “A/B” Trust (it is known by several names), to pass twice that amount on to children or 
beneficiaries without Federal Estate Tax liability (up to 40% of everything over $22,800,000.00).  

And for estates which are “just” over the “exempt” amount, “portability” has become a permanently 
available election.  That means that a surviving spouse can elect to set aside a portion of an estate, similar 
to what a “ByPass” or “A/B” Trust does to minimize federal estate taxes, but without the benefit of the 
annual “cost of living” increase to the “exempt” amount.

A Living Trust is a written agreement between the trustor and the trustee, which includes how the 
trust property is to be distributed on the death of the trustor, the nomination of successor trustees, the 
specification of the powers given to the trustee, and a description of the property owned by the Trust.  

The Living Trust must be funded, meaning that the title to the property contributed to it, must be 
effectively transferred to the Living Trust, in writing.  Real estate must be transferred by Deed with a 
Preliminary Change of Ownership Report to avoid property tax reassessment.  Title to bank and 
investments accounts must be changed, and other assets assigned to the Living Trust.

Each trustor needs a “Pour Over” Will, which acts as a safety net, to “catch” any property not 
owned by the Living Trust, and which might require a probate.  A Pour Over Will passes that property to 
the Living Trust for distribution, after a probate of it.  Hopefully, these Wills never need to be used.

The determination of what kind of Will or Living Trust is best for you depends on the size of your 
estate or particular circumstances, such as illness, disability or unusual financial needs.  The fees for all of 
these vary widely.  To prepare a Will or Living Trust, you will need to give some thought to the following:

The identity of an executor or successor trustee and an alternate.   In a Will, the executor is 
the person who is responsible for collecting your assets and paying last bills and taxes, etc.  He or she then 
distributes the estate as the will and the judge direct.  The executor is entitled to be paid the same fee as an 
attorney, which fee is set by law.  In a Living Trust, the successor trustee takes over management of your 
assets if you are not able to do so, and distributes your estate to your intended beneficiaries.  The trustee is 
entitled to be paid a fee equal to about 1-1/2% of the value of the trust each year, without written evidence 
of time and charges for that time.

If you have minor children, the identity of a Guardian of the Person of your minor children, 
and an alternate.  This needs to be someone you think will do a good job in raising your kids.  Remember 
that all you do is nominate someone - the judge decides who will be the Guardian, although your nominee is 
legally entitled to preference.  Unless your nominee has “gone bad,” the judge will usually go along with 
your choice. The Guardian of the Person does have the right to be reimbursed for expenses.

If you have minor children, the identity of a Guardian of the Estate of your minor children, and 
an alternate.  This person holds your childrens’ shares of the estate until your children reach majority.  If you 
name the same person as you did to be the Guardian of the Person, at least recognize the potential for 
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abuse in that no one will be reviewing the requests for reimbursement for expenses submitted by the 
Guardian of the Person, since he or she will be reimbursing him or herself.   Some people may be better 
“parents” and “nurturers” than “money managers.”

How your estate is to be distributed on your death.  If married, to each other?  Then to your 
children?  If they are grown and have children, do you want your grandchildren to get your child’s or 
children’s shares if your child or children do not survive you?  Do you want something to go to friends or 
other relatives or charities?  To whom, and if to charities, for what purpose?  Do you want to make any 
specific gifts of particularly valuable property?

What if you and your primary intended beneficiaries die near in time to each other?   If you 
say nothing, then California law will distribute your estate by "intestate succession," as if you had no Will or 
Living Trust at all.  That means that your estate would go to your parents if they are living, or if not, then to 
your brothers and sisters if they are living, or if not, then to your uncles and aunts and nephews and nieces, 
and so on.  Would you have some people in those classes that you want to exclude, or specifically include?

Do you want to keep your children from getting their full shares on their 18th birthdays?  If 
you do, then you need to establish either some kind of a Trust or a custodial account.  If you use a Trust to 
manage and distribute the money over a period of time, then you need to think about who you want to serve 
as trustee, and an alternate.  It could be a bank or a relative or friend.  

At what age or ages would you want your children to receive partial or full distributions of 
their share?  What type of income provisions would you want for them?  Would you want provisions for 
special education or care needs, college or wedding expenses?  If you make provisions to distribute 
property over a period of time, then you will want to coordinate your life insurance and retirement plan 
distributions so that they will not be paid directly to them and thwart your distribution plan.

If the estate is primarily cash or liquid assets and you simply want to keep the money away 
from their youthful hands until they are 21 or up to 25, you can appoint a custodian to hold it for them.  

Life insurance proceeds, IRA or retirement plan distributions, joint tenancy or community property 
are not generally subject to disposition under a Will or a Living Trust, and may therefor thwart your 
distribution plan.  Sometimes, the proceeds of retirement plans and insurance policies can be paid to the 
Living Trust to be distributed as you want, or paid to a designated beneficiary of a Living Trust.  There are 
good and bad income tax consequences of such payments and designations, however.

If you have other business interests or property rights held with other people by written agreement, 
you should review those agreements to see what plan is set forth for distribution on death of any of the 
parties, and whether it is consistent with what you want.

A Will and a Living Trust are not the appropriate documents to give direction about funeral plans, 
gifts of organs or body parts, statements about your medical care or artificial life support. Those should be 
handled in Advance Directives and Powers of Attorney for Health Care.

Advance Directives allow you to make decisions about your health care in advance and 
appoint an agent to make decisions for you about your personal and medical care and levels of treatment 
and care, and withholding and withdrawal of treatment, if you are unable to make those decisions for 
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yourself.  They include authority to make certain “post-mortem” decisions about your remains. They do not 
allow your agent to make an “aid in dying” decision.  Advance Directive forms are available from Kaiser, 
most hospitals, the CMA, or through attorneys, but they must be completed and executed properly.

A Will only specifies who gets your property after you die.  A Living Trust owns and operates 
property.  It does not deal with life insurance, qualified tax-deferred retirement accounts, income sources, 
pensions, Social Security, jointly-owned properties or other assets, or liabilities like credit cards, debts, con- 
tracts, leases, etc.  For those, you should have a Durable Power of Attorney for Financial Matters.

A Durable Power of Attorney allows you to appoint an agent to handle financial matters 
which are not part of a Trust for you, while you are living, but unable to make your own financial decisions. 

There are other kinds of Trusts, you may hear about in estate planning, including a Life Insurance 
Trust which could own life insurance on you which would not be included in your taxable estate.  Or a 
Minor’s Trust, which could hold property given to minor children or grandchildren, and effectively get it out 
of your estate.  Or a Special Needs Trust to pass allowable amounts to intended beneficiaries who may be 
disabled and receiving “need based” government assistance.  Or a Testamentary Trust, in a Will, which is 
funded after a probate.  Or Charitable Remainder Trusts and several variations thereof, which allow you 
to give property to charities, to get it out of your estate for tax purposes, but from which you retain the right 
to the income from the property during your life.

You can make Gifts during your life, to get property out of your taxable estate or under the “small 
estate” limit.  Every person can give up to $15,000.00 to any other person per year.  A married couple can 
give a child up to $30,000.00 per year.  A married couple can give a married couple up to $60,000.00 per 
year.  Gifts can take the form of cash, investments, real property, businesses or forgiveness of debt.  There 
are lots of options – but don’t start giving substantial amounts of your property away without creating a plan 
which fits your personal tax situation, with an accountant or tax advisor, financial advisor and an attorney.

Transfers of real property to your children, or from your children to you, whether by Will, Trust, Gift 
or sale, can be excluded from reassessment for real property tax purposes.

For all of these documents, you will need to assemble your full names, Social Security Numbers 
and birthdates.  For any people named in your Will, Trust, Advance Directives or Durable Powers of 
Attorney, you will need their full names, addresses, telephone numbers, and their relationships to you.  You 
will need your minor childrens’ birthdates as well.  

For a Living Trust, you will need copies of evidence of ownership of all assets. You need a copy 
of the Deed with the legal description to each piece of real property you own, along with the “assessor’s 
parcel number” for each.  For bank or stock or investment accounts, you need the name and address of the 
institution and the account number.  Similarly, for any other asset, title to which is documented, you need 
sufficient identifying information to allow the property to be found and identified.  

Once again, this is a basic and very general overview.  Any plans or decisions you make should be 
made only after careful consideration of your particular family and financial circumstances, and only after 
careful and thoughtful consultation with your legal, financial and tax advisors.  
.


